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Dear Representative Poleski,

Thank you for the opportunity to provide a document outlining suggestions and concerns MASB and MIASA have with
the Early Warning package of bills. As we have reviewed the package we have not noticed many significant changes
over the version that passed the Senate last session. Therefore, many of our concerns remain the same.

As you requested, below are brief descriptions of our concerns and suggestions. We are prepared to work with you
or your staff on specific language and technical changes should the opportunity arise.

HB 4325: Reporting Budget Assumptions: This bill would require all districts in the state to report their budget
assumptions to CEPI. The process established under this bill is cumbersome and repetitive. Also, for large ISDs, the
seven day response time for reviewing all of their constituent districts’ budgets may not be attainable.

This section would burden our over 850 public schools and public school academies, many of which have not shown
indications of distress, when we are only actually looking to identify the 50 (5%) or so that are in or headed into
deficit. We oppose regulating to the exceptions and request that the entire section (sec 1-4) be eliminated.

Too Wide of a Net: There are 16 different triggers that could require a school district to comply with limitless
reporting requirements. Data has not been released on how many districts would be captured under all 16 triggers.
However, a Treasury document from fast year reviewing 2 triggers (per-pupil change and percentage change from
per-pupil spending) captured over 224 school districts. A complete analysis of how many schools that are
encompassed by the triggers should be done. Additionally, the triggers should be modified to limit the schools
captured to those that demonstrate actual financial stress. One possibility is setting aside things that may
independently signal a financial problem such as nonpayment to MPSERS, UIA or a vendor. The remaining items
could be 2 or more.

Legislation should also consider utilizing existing private sector tools that determine financial performance in a
district. There are several existing models that anticipate, study, predict and report the financial information of
school districts.

Limitless Reporting Requirements: If a school district triggers one of the 16 criteria, the proposed legislation allows
the Department of Treasury to call for limitless reports from a school district. The legislation stipulates that the
school district is required to submit periodic financial status reports in the form and manner and on a periodic basis
as prescribed by the Department of Treasury. Unchecked reporting requirements are excessive and will create more
work and bureaucracy for schools.

Unfunded Mandate: Because the bill does not appropriate the funds necessary for school districts to accomplish the
mandates contained within the legislation it, in its current form, violates the Headlee Amendment’s prohibition on

unfunded mandates (Michigan Constitution Article IX, Section 29).

Public School Academies: in addition to their authorizers, under the bill, PSAs should be required to report budget
assumptions to the ISD for review only. This will allow for better projections for all districts under the ISD.

Early INTERVENTION System: The legislation should include an option that requires collaboration at a closer level of
government prior to more state oversight. An ISD option would provide for more collaboration, local control and
earlier access to potential financially distressed districts.

We support the adoption of a model that will provide intervention including:
1. |Ifthe district meets certain triggers, the ISD would be notified.
2. After notification, the ISD would conduct a review of the district’s finances.



3. After the review, the ISD would offer public comment on the findings of the review. This would include
recommendations that a school district would need to take in order to avoid a deficit.

4. During the two years the school district is working with its ISD, the school district would not be subject to
state intervention for a set period of time- UNLESS a school district falls into deficit. If that were to happen,
the school district would follow the statute for deficit districts.

5. The ISD may work with another ISD to carry out the review and it may use a contractor for these services.

6. The ISD and local districts will be reimbursed by the state for the cost associated with the review.

HB 4326: This bill moves districts that are under deficit elimination plans from the financial jurisdiction of the
Michigan Department of Education to the Department of Treasury. We do not support this move. While we
understand that the DEP process may need work, simply transferring it from one department to another does not
assist our districts. We request that this legislation be modified to address the DEP process rather than changing
oversight. If passed, the legislation would also create several administrative and enforcement conflicts with
provisions not modified in other bills in the legislative package.

HB 4327: Definitions: Several terms that are used throughout the bill have not been defined. The following terms
need to be defined and remain consistent throughout the entire bill package (operating deficit, rapidly deteriorating
financial circumstances, persistent declining enrollment, indicators of financial stress and “a fund”).

Response Timeline: The legislation should include a timeframe for the Department to respond to local districts. We
suggest a 30 day window.

Unfunded Mandate: Because the bill does not appropriate the funds necessary for school districts to accomplish the
mandates contained within the legislation it, in its current form, violates the Headlee Amendment’s prohibition on
unfunded mandates (Michigan Constitution Article IX, Section 29).

EDEP: We believe that another layer of government oversight through an EDEP will just add more red tape. The
current DEP process should be reworked to force more communication and authority within MDE and Treasury. We
oppose the inclusion of an EDEP because it creates an alternative pathway reportedly included to address “rapidly
deteriorating financial circumstances”. Such subjective language would allow the Department of Treasury complete
discretion over districts that aren’t currently in deficit. Additionally, if Treasury rejects a plan, we have concerns that
the EDEP process circumvents the existing emergency manager law as outlined in our previous concerns.

Addressing Declining Enrollment - A plan would not be able to “resolve” declining enrollment, it should state that it
shall “address” it.

HB 4328: Rather that create another layer of bureaucracy, the reference to an EDEP would be unnecessary and
should be eliminated based on the suggestions given. Instead, the current DEP process should be reworked to force
more communication and authority within MDE and Treasury and provide tools that eliminate barriers to more
effective and less academically obtrusive DEP plans.

HB 4329: Bypassing EM Process: Allows the state treasurer to declare a financial emergency and recommend the
Governor appoint an emergency manager. The legislature passed the Local Financial Stability and Choice Act for local
schools and municipalities (PA 436 of 2011) which puts into statute a process for placing an emergency manager into
a school district. The proposed legislation seeks to bypass the review, local meetings, posting, finding of facts,
hearing, consent agreement and governance provisions and places a district directly into the EM.

HB 4330: No suggestions at this time. However, reference to an enhanced deficit elimination plan (EDEP) would be
unnecessary based on the suggested modifications below.

Again, thank you for the opportunity to comment. We are supportive of an effective early warning system and
providing school districts and the state with data they need to avoid deficit. The current also proposal omits key



components necessary to an efficient and effective early warning and deficit elimination system. We urge you not to
rush this legislation and develop and implement a system that will provide stability to school districts.

Components for an effective early warning system should include:
Component 1: Efficient use of existing data

Create an information system that allows for earlier access to data that will allow districts to address possible
budget problems. The creation of a state and/or regional data system will afford more timely access and analysis at
the state level while providing for more collaboration at the regional and county levels. An enhanced data system will
also reduce administrative bureaucracy and reporting requirements proposed under current changes.

Component 2: Streamlined and transparent financial turnaround model that engages external stakeholders and
promotes collaboration

Develop a system that notifies school districts of impending financial deficits and encourages assistance and
collaboration at the local level prior to state interventions. Additionally, the current deficit elimination process must
be enhanced to support collaboration between the MDE and Treasury.

Component 3: Provide budget stability in forecasting

Over 2/3rds of all Michigan school districts are experiencing declining enroliment. Declining student
population and student mobility through schools of choice and charter expansion make projecting accurate student
populations difficult. Allowing districts to more accurately account for dramatic swings in student population will
provide budget stability; this could be done by using the prior year’s student count.

Thank you for your consideration,

Jennifer Smith Brad Biladeau
Director of Government Relations Associate Executive Director for Government Relations

Michigan Association of School Boards Michigan Association of School Administrators
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Proposed Legislative Action to Create an Effective Early Warning System

In the 2013-14 legislative session legislation was introduced to amend various statutes to prescribe
measures for financially stressed districts. While we disagreed with the initial approach, MASA fully
supports an effective early warning system that provides school districts and the state with data they
need to avoid future deficit.

Key components necessary to an efficient and effective early warning and deficit elimination
system should include:

Efficient use of Existing Data: The current state data information system is antiquated and
should be updated to allow for earlier access to information. The creation of a state and/or
regional data system will afford more timely access and analysis at the state level while providing
for more collaboration at the regional and county levels. An enhanced data system will allow
districts to address budget problems sooner and will also reduce administrative bureaucracy and
reporting requirements proposed under current changes.

Streamlined, Transparent, and Collaborative Process: An effective early warning system
should notify school districts of impending financial deficits and encourage assistance and
collaboration at the local level prior to state intervention. An ISD option would provide for more
collaboration, local control and earlier access to potential financially distressed districts.

Stability in Budget Forecasting: Over 2/3 of all Michigan school districts are experiencing
declining enroliment. Declining student population and student mobility through schools of choice
and charter expansion make projecting accurate student populations difficult. Allowing districts to
more accurately account for dramatic swings in student population will provide needed budget
stability.

Other issues the legislature should take under consideration when crafting early warning legislation
should include:

Don’t Burden all Districts. The legislation stipulates ALL districts are required to submit their
budget assumptions to CEPI every year. Their ISD must then verify those assumptions. This is a
new requirement that will impose additional reporting on districts that have never shown any
potential budgeting issues.

Don’t regulate to the exceptions. There are typically less than 50 districts in deficit. Which
means that we are writing legislation that would impact every district in the state for 5% of districts
that are typically in deficit.

Narrower Scope: Previously introduced legislation included muiltiple triggers that encompassed
hundreds of districts. This authority gives Treasury complete subjective control over determining
which school districts are exposed to additional reporting requirements.
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Solution: Legislation should limit the amount of triggers and be more focused on districts that have
are in potential deficit. The proposal should not recreate the wheel and use existing private sector
tools that determine financial performance in a district. There are several existing models that
anticipate, study, predict and report the financial information of school districts. Additionally, a
complete analysis of the number of schools that are triggered should be completed prior to

passage.

Simplify Reporting Requirements. Legislation should not stipulate that a school district is
required to submit periodic financial status reports in the form and manner and on the periodic basis
prescribed by the Department of Treasury. Such a proposal will direct districts to comply with
several new record-keeping and reporting requirements which will utilize staffing time and take
valuable resources away from already financially stressed schools district.

Solution: Replace this siloed proposal with a system closer to the financially distressed districts.
The legislation should include an option that requires collaboration at a closer level of government
prior to more state oversight. Additionally, if the requested information, the state should fund the
data collection in order to avoid an unfunded mandate.

Consistent Takeover Process. The legislature passed PA 436 of 2011 which puts into statute a
process for placing an emergency manager into a school district. The proposed legislation seeks to
bypass the review, local meetings, posting, finding of facts, hearing, consent agreement and
governance provisions and places a district directly into the EM.

Solution: We believe that another layer of government oversight through an EDEP will just add more
red tape. The current DEP process should be reworked to force more communication and authority
within MDE and Treasury. At a minimum, the due process currently allowed under law needs to be

restored.
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SUBJECT:  Legal Analysis of Senate Bills 951, 952, 953, 954, and 957 of 2014

L OVERVIEW

This memorandum analyzes Senate Bills 951, 952, 953, 954, and 957 which were
introduced on May 21, 2014 (the “Senate Bill Package™). If enacted, the Senate Bill Package
would amend: (i) the State School Aid Act of 1979, 1979 PA 94, MCL 388.1601 ef seq.; (ii) the
Revised School Code of 1976, 1976 PA 451, MCL 380.1 et seq.; and the Local Financial
Stability and Choice Act, 2012 PA 436, MCL 141.1541 et seq., to prescribe certain measures for,
and requirements that must be met by, school districts, intermediate school districts, and/or
public school academies (referred to generally as “School Districts™).' The entire Senate Bill
Package was referred to the Senate Committee on Appropriations. Senate Bills 951, 952, and 957
have been substituted in committee. Moreover, the Senate Fiscal Agency has conducted a Bill
Analysis for the Senate Bill Package which is attached hereto as Exhibit A.

The first part of this memorandum discusses whether the Senate Bill Package violates the
Headlee Amendment’s prohibition against unfunded mandates. With respect to Senate Bills 951,
953, and 954, the answer is “no.” Those Bills do not, on their face, mandate School Districts to
perform any new activity. With respect to Senate Bills 952 and 957, however, the answer is
likely “yes.” These two Bills direct certain School Districts to comply with several new
recordkeeping and reporting requirements which include, but are not limited to, the preparation
and submittal of: (i) preplan financial reports; (ii) amended budgets; (iii) deficit elimination plans
(“DEPs”); (iv) monthly monitoring reports on revenue and expenditures; (v) enhanced deficit
elimination plans (“EDEPs”); (vi) enhanced monthly monitoring reports on revenue,
expenditures, cash flow, debt, other liabilities, assets, budget amendments, pupil membership,
and other data relating to finances; (vii) budgetary assumption reports; and/or (viii) periodic
financial status reports. Indeed, Senate Bill 952 could even require School Districts who have
entered into Financial Recovery Agreements to hire local auditors, inspectors, consultants, or
other experts to ensure compliance with the applicable Financial Recovery Agreement.

! While most of the mandated requirements apply only to school districts that are financially
stressed or anticipate becoming financially distressed, some of the requirements apply to all
School Districts regardless of their financial condition.

201361188.2 47623/177757
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As recognized by the Senate Bill Analysis, compliance with the new recordkeeping and
reporting requirements imposed by Senate Bills 952 and 957 would force certain School Districts
to incur additional expenses and costs in the form of paying current employees overtime, hiring
new employees, and/or engaging professionals. The Bills, however, do not appropriate any
additional funds to cover these increased costs. Accordingly, because the Bills do not appropriate
the funds necessary for School Districts to accomplish the mandates contained therein, there
exists a strong argument that, in their current form, Senate Bills 952 and 957 violate the Headlee
Amendment’s prohibition on unfunded mandates.

The second part of this memorandum discusses whether the Senate Bill 953 circumvents
existing legal prerequisites that must be met before a State Treasurer may declare a financial
emergency and recommend appointment of an emergency manager over a school district. The
answer is “yes.” Senate Bill 953 adds a new section 7a to the Local Financial Stability and
Choice Act, that would allow the State Treasurer to unilaterally declare a School District to be in
a state of financial emergency and recommend the appointment of an emergency manager if a
School District (required to submit and comply with an EDEP) failed to submit an EDEP or
comply with an EDEP’s requirements. The Bill would therefore permit a State Treasurer to
recommend the takeover of a School District by an emergency manager without satisfying the
extensive, deliberate, and inclusive financial review processes (including a right to judicial
review) presently mandated by sections 4-7 of the Local Financial Stability and Choice Act.

II. THE SENATE BILLS
A.  Senate Bill 951 (S-3)

Senate Bill 951 (S-3) amends sections 17a and 18 of the State School Aid Act to, among
other things: (i) require schools districts to adopt an annual budget in a form that complies with
the Uniform Budgeting and Accounting Act (“UBAA”); (ii) allow the Michigan Department of
Education (“MDE”) to permanently withhold up to 10% of total state school aid if a School
District does not adopt an annual budget in a form that complies with the UBAA by the end of
the School District’s fiscal year; and (iii) make all allocations to School Districts under the State
School Aid Act contingent upon the School District’s compliance with section 18 of the State
School Aid Act. Notably, the Senate Bill Analysis identified that the Uniform Budgeting and
Accounting Act defines School Districts as “local units” subject to the UBAA’s requirements and
thus already required schools districts to adopt budgets in compliance with its requirements. The
UBAA was enacted in 1978. See 1978 PA 621.

B.  Senate Bill 952 (S-1)

Senate Bill 952 (S-1) adds a new section 1220 to the Revised School Code that, among
other things, requires a School District that had an existing deficit fund balance, incurred a
deficit in the previous school year, or adopted a budget that projected a deficit fund balance to:
(i) immediately notify the Superintendent of Public Instruction (“SPI”) and the State Treasurer of
same; (ii) submit a preplan financial report in the form and manner prescribed by the Department
of Treasury, and submit such report to its board; (iii) submit to the SPI in the form and manner
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prescribed by the MDE an amended budget for the current school fiscal year and a DEP?
approved by the board, with a copy to the State Treasurer; (iv) upon the MDE’s approval of the
DEP, require the School District to post the DEP to its website; and (v) submit to the SPI and the
State Treasurer a monthly monitoring report on revenue and expenditures in a form and manner
prescribed by the MDE, post those reports on its website, and transmit those reports to the
intermediate school district (“ISD”) superintendent and authorizing body as appropriate.

Senate Bill 952 also authorizes the State Treasurer to require School Districts to prepare
and submit for approval an EDEP if the State Treasurer determines that the School District is
subject to rapidly declining financial circumstances, persistently declining enrollment, or other
indicators of financial stress. The State Treasurer may also condition its approval of an EDEP
upon the School District entering into a Financial Recovery Agreement which may provide for,
inter alia: (i) the appointment of a local auditor or inspector or both; or (ii) the retention by the
School District of a consultant or one or more other experts for the purpose of assisting the
School District in achieving compliance with the Financial Recovery Agreement. Furthermore,
under Senate Bill 952, a School District required to submit an EDEP must also to submit to the
SPI and State Treasurer an enhanced monthly monitoring report on revenue, expenditures, cash
flow, debt, other liabilities, assets, budget amendments, pupil membership, and other data
relating to the finances of the entity, in a form and manner prescribed by Treasury, and post the
reports on its website.

C. Senate Bill 953

Senate Bill 953 adds a new section 7a to the Local Financial Stability and Choice Act that
would allow the State Treasurer, in a situation in which a School District was subject to an EDEP
and failed to submit an EDEP or comply with its requirements, to unilaterally declare that a
financial emergency exists within such School District and recommend that the governor appoint
an emergency manager to address the financial emergency. While the state is required to pay the
salary of an emergency manager under the Local Financial Stability and Choice Act, there exist
several other costs and expenses related to emergency management which could accrue to a
School District. See MCL 141.1560.

D. Senate Bill 954

Senate Bill 954 amends section 102 of the State School Aid Act to, among other things,
allow the MDE to withhold some or all of the money payable to a School District that was
required, but failed, to submit a DEP or EDEP, or failed to obtain approval of its DEP or EDEP.

E. Senate Bill 957 (S-3)

Senate Bill 957 (S-3) adds a new section 1219 to the Revised School Code that, among
other things: (i) requires each school district to transmit by July 7 of each school year a
budgetary assumption report (which must include at least the assumed foundation allowance,
projected pupil membership, expenditures per pupil for the prior year, and projected expenditures

2 Senate Bill 952 would also allow the SPI to require a DEP to contain an academic plan.
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per pupil) to the superintendent of the ISD in which the school district is located; (ii) require the
ISD superintendent and authorizing body to review by July 30 each budgetary assumption report
and complete and transmit to the State Treasurer and to the constituent districts an assumption
summary report that included at least the name of each school district the projected foundation
allowance, the projected membership, the reported expenditures per pupil, and a determination of
whether the projected foundation allowance and membership were reasonable or unreasonable
based on one or more of four prescribed factors; and (iii) allow the SPI or State Treasurer to
require a School District to submit periodic financial status reports if either determined that
potential financial stress existed, that a deficit could arise during the current year or the
following two years, or that the School District could be unable to meet its financial obligations
while also satisfying its obligations or abilities to provide public educational services based upon
certain specified conditions.

III. ANALYSIS

A. Senate Bills 952 And 957 Likely Violate The Headlee Amendment’s
Prohibition Against Unfunded Mandates

Under Michigan’s Headlee Amendment, the state may not reduce funding levels for the
necessary costs of existing activities of local governments mandated by the legislature, and must
completely fund the necessary costs of new or increased activities of local governments

mandated by the legislature:

The state is hereby prohibited from reducing the state financed
proportion of the necessary costs of any existing activity or service
required of units of Local Government by state law. A new activity
or service or an increase in the [level] of any activity or service
beyond that required by existing law shall not be required by the
legislature or any state agency of units of Local Government,
unless a state appropriation is made and disbursed to pay the unit
of Local Government for any necessary increased costs . . . .
[Const 1963, art 9, § 29.]

“The second sentence requires the state to fund any additional necessary costs of newly
mandated activities or services and increases in the level of such activities or services from the
1978 base year.” Judicial Attorneys Ass’n v Michigan, 460 Mich 590, 595; 597 NW2d 113
(1999) (citation and quotation omitted). It sets forth a clear prohibition of state action: before the
state imposes a new or increased activity or service on a local unit of government, it must
appropriate funds to cover any necessary increased costs. See Adair v State, 486 Mich 468, 479,
785 NW2d 119 (2010), reversed in part on other grounds, Adair v State, 494 Mich 852, 830
NW2d 383 (2013). This second sentence of the Headlee Amendment is commonly referred to as
the “prohibition on unfunded mandates” or the “POUM?” clause.

To establish a violation under the POUM clause, a plaintiff must show that: (1) the state
mandated a local government to perform an activity; (2) the state-mandated local activity was
imposed after adoption of the Headlee Amendment in 1978; and (3) the state-mandated local
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activity was originated without sufficient state funding. Alternatively, where there already exists
a state-mandated local activity that is properly funded initially, a plaintiff must show that: (1) the
existing mandated local role was increased by the state; (2) this increased role was imposed after
adoption of the Headlee amendment in 1978; and (3) the state-mandated role was increased
without state funding for the “necessary increased costs” that would be incurred by a local
government when complying with the expanded state mandate. Adair, 486 Mich at 480.

In this case, there appears to exist a strong argument that Senate Bills 952 and 957, in
their current form, violate the Headlee Amendment’s “prohibition on unfunded mandates.” First,
there is no doubt that schools districts constitute local units of government protected by the
Headlee Amendment. See Schmidt v Dep 't of Educ, 441 Mich 236, 300; 490 NW2d 584 (1992)
(citing MCL 21.233(5)).

Second, many of the recordkeeping and reporting requirements imposed upon School
Districts in Senate Bills 952 and 957 are both “mandated” and “new” “activities.” In Adair, 486
Mich at 481, for example, the Michigan Supreme Court held that certain recordkeeping
requirements were “new activities” because they “constituted an increase in the level of activity
beyond that previously required,” and enlarged “the volume and specificity of information that
the state required to be reported . . . .” Indeed, the Court based its holding on its finding that “the
amount of information collected and the manner in which the information had to be reported
after [passage of the challenged law] was significantly greater and more intensive than before”
and that “[c]ollecting a large amount of data or much more detailed information than was
previously required constitutes an increase in the level of an activity under Const 1963, art 9, §
29; namely, the state-mandated collection, maintenance, and reporting of data to the state.” Id.

Here, Senate Bills 952 and 957 demand that certain School Districts prepare and submit
the following: (i) preplan financial reports; (ii) amended budgets; (iii) DEPs; (iv) monthly
monitoring reports on revenue and expenditures; (v) EDEPs; (vi) enhanced monthly monitoring
report on revenue, expenditures, cash flow, debt, other liabilities, assets, budget amendments,
pupil membership, and other data relating to the finances; (vii) budgetary assumption reports;
and/or (viii) periodic financial status reports. And importantly, the preparation and submittal of
the afore-listed reports and/or the amount and type of information required to be contained
therein is in excess of that required by existing law and/or any law existing prior to the adoption
of the Headlee Amendment on November 7, 1978.

To be sure, the September 9, 2014 Senate Bill Analysis, itself, acknowledges that, at
least, the preparation and submittal of EDEPs and periodic financial reports mandated by Senate
Bills 952 and 957 are “new” requirements that would likely “result in increased staff and
auditing costs at the local level.” (See Ex. A at 7.) The Senate Bill Analysis further recognizes
that “according to the Michigan School Business Officials, for districts that would be subject to
enhanced reporting or audits, the staff time and general fund expenses to complete the reporting
could be significant. It is possible that the reporting required under this package of bills would
result in financial 'book-closing' to occur on a regular basis, rather than solely at year-end, which
would require estimates to be made mid-year, accruals and reversals, and significant staff time,
with at least one additional high-level (e.g., Assistant Finance Director or equivalent) FTE
necessary at each district that was subject to enhanced reporting.” (Id.)
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Third, Senate Bills 952 and 957 contain no funding mechanism whereby the state
appropriates to School Districts the funds necessary to comply with the recordkeeping and
reporting requirements required thereby.

Accordingly, if the legislature does not apportion sufficient funding to cover the
increased cost School Districts will incur by complying with the recordkeeping and reporting
requirements mandated by Senate Bills 952 and 957, the recordkeeping and reporting portions of
those Bills could be held to be unconstitutional and in violation of the Headlee Amendment’s
“prohibition on unfunded mandates.”

B. Senate Bill 953 Circumvents The Local Financial Stability And Choice Act’s
Deliberate And Inclusive Process For Identifying A Financial Emergency
And Appointing An Emergency Manager

The Local Financial Stability and Choice Act presently provides for an extensive,
deliberate, and inclusive process by which certain state leaders may evaluate a school district’s
fiscal condition, declare a financial emergency, and/or appoint an emergency manager over a
school district. Under section 4(1) of that Act, for example, the state financial authority is
authorized to conduct a preliminary review of a school district’s finances to determine the
existence of probable financial stress if, among other things, the following occur:

e The school district violates sections 17 through 20 of the UBAA,;

e The school district fails to provide an annual financial report or audit that conforms
with the minimum procedures and standards of the superintendent of public instruction
and is required under the Revised School Code and the State School Aid Act;

e The school district is in breach of its obligations under a deficit elimination plan or an
agreement entered into pursuant to a deficit elimination plan; and/or

e The school district ended its most recently completed fiscal year with a deficit in 1 or
more of its funds and the school district has not submitted a deficit elimination plan to
the state financial authority within 30 days after the district's deadline for submission
of its annual financial statement. MCL 141.1544(1) (), (k), (1), (n), (9).

Before commencing this preliminary review, however, the state financial authority is
required to provide the school district specific written notification that it intends to conduct a
preliminary review. MCL 141.1544(2). The state financial authority is also required to provide
an interim report of its findings to the school district within 20 days following the
commencement of the preliminary review. (/d.) In addition, a copy of the interim report must be
provided to each state senator and state representative who represents that school district. (/d.)
The school district may provide comments to the state financial authority concerning the interim
report. (Id.) The state financial authority is then required to prepare and provide a final report
detailing its preliminary review to the local emergency financial assistance loan board. (/d.) And
again, a copy of this final report must also be provided to each state senator and state
representative who represents that school district. (Id.) Within 20 days after receiving the final
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report from the state financial authority, the local emergency financial assistance loan board must
determine if probable financial stress exists for the school district. (/d.)

If a finding of probable financial stress is made for a school district by the local
emergency financial assistance loan board, the governor must appoint a review team for that
school district consisting of the state treasurer or his or her designee, the SPI or his or her
designee, the director of the department of technology, management, and budget or his or her
designee, a nominee of the senate majority leader, and a nominee of the speaker of the house of
representatives. MCL 141.1544(4). The governor may also appoint other state officials or other
persons with relevant professional experience to serve on a review team to undertake a school
district financial management review. (Id.)

The review team is then required to meet with the school district as part of its review. At
this meeting, the review team must receive, discuss, and consider information provided by the
school district concerning the financial condition of the school district. MCL 141.1545(2). In
addition, the review team must hold at least 1 public information meeting in the jurisdiction of
the school district at which the public may provide comment. (/d.) After its analysis is complete,
the review team is required to submit a written report of its findings to the governor. MCL
141.1545(3). A copy of the report must also be forwarded by the state treasurer to the chief
administrative officer and the governing body of the school district, the speaker of the house of
representatives, the senate majority leader, the SPI, and each state senator and state
representative who represents that school district. (/d.)

The report must opine on whether or not a “financial emergency,” as that term is defined,
exists within the school district. MCL 141.1545(4). The governor must then review the report
and determine whether or not a “financial emergency,” as that term is defined, exists within the
school district. MCL 141.1546(1). Before making this determination, however, the governor, in
his or her sole discretion, may provide officials of the school district an opportunity to submit a
written statement concerning their agreement or disagreement with the findings and conclusion
of the review team report. MCL 141.1546(2).

If the governor determines that a financial emergency exists, the governor must provide
the governing body and chief administrative officer of the school district with a written
notification of the determination, findings of fact utilized as the basis upon which this
determination was made, a concise and explicit statement of the underlying facts supporting the
factual findings, and notice that the chief administrative officer or the governing body of the
school district has 7 days after the date of the notification to request a hearing conducted by the
state financial authority or the state financial authority's designee. (Id.) Following the hearing, or
if no hearing is requested following the expiration of the deadline by which a hearing may be
requested, the governor, in his or her sole discretion based upon the record, must either confirm
or revoke, in writing, the determination of the existence of a financial emergency. (Id) If
confirmed, the governor must provide a written report to the governing body and chief
administrative officer of the school district of the findings of fact of the continuing or newly
developed conditions or events providing a basis for the confirmation of a financial emergency
and a concise and explicit statement of the underlying facts supporting these factual findings.
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(/d.) In addition, a copy of the report must be provided to each state senator and state
representative who represents that school district.

A school district for which a financial emergency determination has been confirmed to
exist may, by resolution adopted by a vote of 2/3 of the members of its governing body elected
and serving, appeal this determination within 10 business days to the Michigan court of claims.
MCL 141.1546(3). The court must set aside a determination of financial emergency by the
governor if it finds that the determination is either of the following: (a) not supported by
competent, material, and substantial evidence on the whole record; or (b) arbitrary, capricious, or
clearly an abuse or unwarranted exercise of discretion. (/d.)

Upon the confirmation of a finding of a financial emergency, the governing body of the
school district is required to, by resolution within 7 days after the confirmation of a finding of a
financial emergency, select 1 of the following local government options to address the financial
emergency: (a) the consent agreement option; (b) the emergency manager option; (c) the neutral
evaluation process option; or (d) the chapter 9 bankruptcy option. MCL 141.1547(1).

In this case, if enacted, Senate Bill 953 would bypass this entire deliberate and inclusive
process as well as the due process protections contained therein (i.e., the right to judicial review).
The Bill would allow the State Treasurer, in a situation in which a school district was subject to
an EDEP but failed to submit an EDEP or comply with its requirements, to unilaterally declare
that a financial emergency exists within such school district and recommend that the governor
appoint an emergency manager to address the purported financial emergency. Whether Senate
Bill 953 violates the state and/or federal constitutions or conflicts with other state or federal
statutes is a question outside the scope of this summary and analysis.



